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NI MS, Judge: This case was heard pursuant to section 7463

of the Internal Revenue Code in effect at the tinme the petition

was filed. The decision to be entered is not revi ewabl e by any

other court, and this opinion my not be cited as authority.

Unl ess otherwi se indicated, all other section references are to
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the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

This matter is before the Court on petitioner’s notion for
award of costs and attorney’s fees pursuant to section 7430. The
i ssue for consideration is whether petitioner is entitled to
reasonabl e costs for expenses incurred in proceedings with the
I nternal Revenue Service regarding his 2003 Federal incone tax
liability.

Backgr ound

Petitioner clai ned head-of - household filing status, the
earned incone credit, and a dependency exenption deduction on his
2002 and 2003 Federal inconme tax returns.

Respondent determ ned that petitioner’s daughter did not
qualify as a dependent and that petitioner was not entitled to
the clained filing status, credit, and deduction for the 2002 and
2003 t axabl e years.

Respondent issued a notice of deficiency wwth respect to
petitioner’s 2002 taxable year on August 22, 2003. Petitioner
filed a petition in connection wth the 2002 taxable year on
Novenber 25, 2003. Petitioner’s case was assigned to Appeals
Oficer Pat Fu (Ms. Fu). Petitioner provided respondent with
vari ous docunentation, including a nodified divorce decree and

parenting plan signed by petitioner’s former wife. These



- 3 -

docunents supported petitioner’s position that his daughter
resided with himin 2002 and that he provided over half of her
total support for the year. The parties reached a settl enent
regardi ng the 2002 taxable year on Septenber 30, 2004. The
parties agreed that petitioner was entitled to the clained filing
status, credit, and deduction for the 2002 taxable year.

On April 5, 2004, petitioner received a proposed notice of
deficiency fromrespondent’s exam ner, Jan Sinclair (M.
Sinclair), regarding the 2003 taxable year. Respondent proposed
to disallow, for 2003, the sane itens as those at issue for the
2002 taxable year. On May 3, 2004, petitioner sent a letter to
Ms. Sinclair asking her to use petitioner’s subm ssions for the
2002 taxable year to settle the 2003 taxable year. Petitioner
asserted that once respondent had agreed to petitioner’s status
as head- of - househol d in 2002, the 2003 exam nati on woul d be
“unnecessary” .

On June 14, 2004, respondent issued a notice of deficiency
to petitioner with respect to the 2003 taxable year. On
Septenber 7, 2004, shortly before the parties reached a final
settlenment regarding the 2002 taxabl e year, petitioner sent a
letter to Ms. Fu that stated in part:

| don’t know if you can help us or not, but | am
encl osing a copy of the very sane type of notice for M.
Horton's tax year 2003. This was brought about, of course,

by the very sanme problemthat we have finally brought to
resolution for 2002 now i n 2004.
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| am al so enclosing a copy of our letter to Ms.

Sinclair, witten in May of 2004, inform ng her of the on-

goi ng petition for 2002.

s there any way you can help us avoid having to go
through this entire process again for another two years?

What ever you could do would certainly be greatly

appr eci at ed.

On Septenber 10, 2004, petitioner sent Ms. Sinclair another
letter, informng her of the imm nent settlenent regarding the
2002 taxable year and attaching a copy of the letter sent on May
3, 2004. Petitioner filed a petition with respect to the 2003
t axabl e year on Septenber 14, 2004. At the tinme the petition was
filed, petitioner resided in Billings, Mntana.

On Novenber 29, 2004, petitioner filed a notion for summary
j udgnment pursuant to Rule 121. On Decenber 9, 2004, petitioner
faxed copies of his daughter’s birth certificate, Social Security
card, and school record to respondent. On January 13, 2005, the
parties filed a stipulation of settled issues, which resolved al
i ssues in petitioner’s favor.

On January 24, 2005, petitioner filed a notion for award of
costs and attorney’'s fees. Petitioner seeks an award of
$3,921.88. Respondent contends that petitioner is not the
prevailing party within the neaning of section 7430(c)(4) because
respondent’ s position was substantially justified until Decenber

9, 2004, when petitioner provided relevant information regarding

the 2003 taxable year. Furthernore, respondent argues that
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petitioner failed to exhaust his adm nistrative renedies,
unreasonably protracted the proceedi ngs, and cl ai ned unreasonabl e
costs.

Nei t her party has requested a hearing, and we concl ude t hat
a hearing is not necessary for the proper disposition of
petitioner’s notion. Rule 232(a)(2). Therefore, we decide
petitioner’s notion on the basis of the parties’ subm ssions and
the record devel oped to date. For the reasons described bel ow,
we deny petitioner’s claimfor costs and attorney’ s fees.

Di scussi on

Section 7430 provides for the award of litigation costs in
any court proceeding which is brought by or against the United
States in connection with the determ nation, collection, or
refund of any tax, interest, or penalty pursuant to the Internal
Revenue Code. An award of litigation costs may be made where the
taxpayer is the “prevailing party”, has exhausted the
adm nistrative renedies wwth the Internal Revenue Service, and
did not unreasonably protract the adm nistrative or court
proceedi ng. See sec. 7430(b) (1), (3).

To be a prevailing party, the taxpayer nust substantially
prevail with respect to either the amobunt in controversy or with
respect to the nost significant issue or set of issues presented,
and, at the tine the petition is filed, satisfy a net worth

requi renment. Sec. 7430(c)(4)(A). Respondent has conceded t hat
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petitioner neets the net worth requirenent. Section
7430(c)(4) (B), however, provides that a taxpayer shall not be
treated as the prevailing party if the United States establishes
that the position of the United States in the proceedi ng was
substantially justified.

Respondent contends that petitioner is not the prevailing
party within the nmeaning of section 7430(c)(4) because
respondent’s position was substantially justified prior to
Decenber 9, 2004, on which date petitioner faxed to respondent
copi es of docunents sufficient to establish petitioner’s
position. Wthin alittle over a nonth thereafter, the parties
filed a stipulation that resolved all issues in petitioner’s
favor. Respondent’s position was substantially justified if,
based on all the facts and circunstances and | egal precedents
related to the case, respondent acted reasonably. Pierce v.

Underwood, 487 U.S. 552 (1988); Sher v. Conm ssioner, 89 T.C 79,

84 (1987), affd. 861 F.2d 131 (5th Gr. 1988). W nust exam ne
whet her respondent’ position was reasonabl e given the avail able
facts and circunstances at the tinme respondent took his position.

Maggie Mgmt. Co. v. Conmmi ssioner, 108 T.C. 430, 443 (1997).

A significant factor in determ ning whether the position of
the Internal Revenue Service was substantially justified as of a
given date is whether, on or before that date, the taxpayer

presented all relevant information under the taxpayer’'s control



- 7 -
and rel evant |egal argunents supporting the taxpayer’s position
to the appropriate Internal Revenue Service personnel. Sec.

301. 7430-5(c), Proced. & Adm n. Regs. The fact that the
Commi ssi oner eventually conceded a case does not al one establish

that his position was unreasonable. Estate of Perry v.

Comm ssi oner, 931 F.2d 1044, 1046 (5th Gr. 1991); Sokol v.

Conmm ssioner, 92 T.C. 760, 767 (1989).

Here, petitioner failed to specify whether he seeks
l[itigation or adm nistrative costs. The position of the United
States with respect to recovery of litigation costs is the
position taken by the Conm ssioner in the answer to the petition.

Sher v. Conm ssioner, 861 F.2d 131, 134-135 (5th Cr. 1988),

affg. 89 T.C. 79 (1987). For purposes of recovery of

adm nistrative costs, the Conm ssioner’s position is determ ned
as of the earlier of the date of the receipt by the taxpayer of
the notice of the decision of the Appeals Ofice or the date of
the notice of deficiency, which in this case was June 14, 2004.
Sec. 7430(c)(7)(B)

Under section 7430(c)(4), our application of the
substantially justified standard in a litigated case is |imted
to the period beginning with the point at which the
Conmi ssi oner’s counsel has becone involved. Sher v.

Conm ssioner, 89 T.C. at 86. This would normally take place when

t he Comm ssioner answered the petition. |d. However, in a snall
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tax case such as this, no Answer is required. See Rule 173(Db).
Accordi ngly, respondent’s position for the purposes of the notion
is the position maintained by respondent during the pendency of
this case. W note that respondent’s position, specifically that
petitioner was not entitled to head-of-household filing status,
the earned incone credit, and the dependency exenption deducti on,
was the same in both the adm nistrative and the judicial
pr oceedi ngs.

Section 151(c) allows a taxpayer to deduct an annual
exenption anmount for each dependent. Section 152(a) defines a
“dependent” to include a taxpayer’s child, provided that nore
than half of the child s support was received fromthe taxpayer
during the cal endar year. Under section 152(e)(1), if a child
receives over half of his support during the cal endar year from
di vorced parents, and such child is in the custody of one or both
parents for nore than one-half of the cal endar year, then such
child is treated for purposes of section 152(a) as receiving over
hal f the support fromthe parent having custody for a greater
portion of the cal endar year, regardl ess of which parent actually
provi ded t he support.

Petitioner contends that since the May 2004 letter directed
respondent to use information previously submtted for the 2002
t axabl e year, respondent had a basis to “resolve” the exam nation

for the 2003 taxable year. W disagree. The docunents submtted



- 9 -
in May 2004, relating to the 2002 taxable year, were useful but
not sufficient to invalidate respondent’s position as to the 2003
t axabl e year. Each taxable year stands on its own and nust be

separately considered. See United States v. Skelly QI Co., 394

U.S. 678 (1969).

Respondent’s position was substantially justified until
Decenber 9, 2004, when petitioner provided respondent with
relevant information related to the 2003 taxable year. The
Comm ssi oner has a reasonable period to analyze submtted
docunentation and nodify his position accordingly. Sokol v.

Conm ssi oner, supra at 765-766. W note that respondent pronptly

settled all issues related to the 2003 taxabl e year after
petitioner’s clainms were substanti ated.

We concl ude that respondent’s position was substantially
justified under section 7430(c)(4)(B). Respondent was unaware
that his position was invalid because he had yet to receive
sufficient information necessary to nake an appropriate
determ nation as to petitioner’s 2003 taxable year. Moreover,
the parties did not reach a final settlenent regarding
petitioner’s 2002 taxable year until nore than 3 nonths after the
2003 notice of deficiency was issued.

We also note that in his notion petitioner has apparently

interm ngl ed services which were rendered for both the 2002 and
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2003 taxable years. (Qbviously, any services relating to 2002 are
irrelevant in this 2003 tax case. It was petitioner’s job to
sort these out, and this he has not done.

We hold that petitioner is not entitled to an award of costs
and attorney’s fees because respondent’s position was
substantially justified. As a result of our conclusion, we need
not di scuss whether petitioner exhausted his admnistrative
remedi es, unreasonably protracted the proceedi ngs, or clained
unr easonabl e costs.

We have considered all the contentions and argunents of the
parties not discussed herein, and we conclude they are w thout
merit, irrelevant, or noot.

To reflect the foregoing,

An appropriate order and

decision will be entered.




